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for some other purpose, as a deep monitor well or
something and if that's worth something to the
County, perhaps we could work something out in the
future, but if the well is non-producer -- I mean
because we could have taken that $1 million and
drilled our own well and found out that, hey, zero,
and we'd be in the same position.

But, you know, can that well in the future be
somehow utilized for -- you know, that it would
benefit the County, and then we would like to, you
know, talk it over with the County and say, hey, you
know, is there something that we can work out where,
yvou know, whatever monies we did put in there, is it
worth something to the County and is it worth some
credits. But no, I don't think there would be a
reliance on any credits from -- that the County

would be owing the State on a non-producing well.

COUNCILMEMBER NISHIKI: Well, then should we have language

MR.

MR.

in there to simply state that, should there not be
any water, then State receives no credits? Because
it is -- this whole document is based on it
providing water. So if it doesn't provide, then

shouldn't the credit be eliminated?

HIRANO: George.

TENGAN: If I may, Mr. Chair. I believe Item 7 and 8

RALPH ROSENBERG COURT REPORTERS, INC.
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in the agreement kind of covers that. The
recommended aggregate yield, if it's zero, then the

State gets zero. To me, it's as simple as that.

COUNCILMEMBER NISHIKI: Is that what 7 means to the

question that I posed?

MR. TENGAN: Well, I guess maybe taking 8 into

consideration also, as it reads, the State and DWS
agrees -- agree that the cost of the water
allocation credit will be calculated by dividing the
total cost for all improvements and services listed
in Items 4 and 6 by the recommended aggregate yield

from the Camp Maluhia Well Site No. 1.

COUNCILMEMBER NISHIKI: Okay.

MR. TENGAN: So it's specific to that well site right now,

and it's also specific that, you know, it's to be
determined by the recommended aggregate yield. So
if the recommended aggregate vield is zero, then the

State gets zero.

COUNCILMEMBER NISHIKI: Okay. So you -- I should ask

MR.

Mr. Kushi this, because he's a lawyer. Is what
George represented address my concern, that if there
is no water, then we have language in there that

says the State gets nothing also?

KUSHI: Mr. Chair, Mr. Nishiki, that's my

understanding initially of the agreement.

RALPH ROSENBERG COURT REPORTERS, INC.
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COUNCILMEMBER NISHIKI: Okay.

MR. KUSHI: Zero, zero, and zero.

COUNCILMEMBER NISHIKI: Fine then. Thank you. Then
finally, can -- I was reading about transferring
credits, but I just want to know and ask the
question anyway. The State in this agreement cannot
transfer any credits to any private party, can they?
Or do we have to spell this out or does the State
ever do such a thing? I don't know, Eric, and
that's why I ask the stupid question.

MR. HIRANO: No, no.

COUNCILMEMBER NISHIKI: Okay. Have you ever transferred
any credits to a private developer or private
entity?

MR. HIRANO: Not to my knowledge, Mr. Nishiki.

COUNCILMEMBER NISHIKI: Could you?

MR. HIRANO: Could we? I would not -- I'm not exactly
sure. You know, basically it's -- the credits would
be bought with State funds, and, you know, I mean,
it's kind of hard to --

COUNCILMEMBER NISHIKI: Well, let me ask George this
question, George. Don't we -- if some developer
comes in -- should we -- hope we don't, but should a
developer come in and want to develop something,

could we transfer whatever money they put in and

RALPH ROSENBERG COURT REPORTERS, INC.
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give them credits, meaning gallons, because they
gave money? And now my question is just as the
Water Department perhaps can transfer this into
credits, can the State do the same with a -- and

give these credits to a private developer?

6 MR. TENGAN: Mr. Chair, I think that's more a State kind

of question, because it's based -- or kind of

referring to State policy.

9 MR. HIRANO: Councilmember, I'd like to direct you in the

10 intergovernmental agreement to Item No. 14, I

11 believe, which I'll just read. "The State will be
12 solely responsible to coordinate the allocation of
13 water allocation credits for State projects," and
14 that's -- and that's our basic intent in entering
15 into this agreement with the Department of Water

16 Supply is to utilize our monetary contribution for
17 State projects.

18 COUNCILMEMBER NISHIKI: Well, that -- that -- that talks
19 about the allocation of the water credits for State
20 projects. I'm just saying that can the State

21 transfer credits? That's fine that this is in, but
22 I guess maybe is this enough protection? Okay.

23 Then they can't transfer? Okay.

24 MR. HIRANO: Well --

25 COUNCILMEMBER NISHIKI: My gquestion is answered by my --
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Kawasaki, last name I always forget.

COUNCILMEMBER HOKAMA: Lu.

COUNCILMEMBER NISHIKI: Lu. Thank you. I'm done.

CHAIR MATEO: Mr. Kushi.

MR. KUSHI: Mr. Chair, I can foresee an instance where the
State would transfer credits to a private developer,
example Dowling, who does the Waiakoa projects.
That's a State project. But as -- he's doing a
turnkey, so in the meantime, you know, transfer
their credits to him, he does the project, and then
the State buys the entire project from him, that
being a State project.

CHAIR MATEO: Mr. Kane.

COUNCILMEMBER KANE: Thank you, and I appreciate
Mr. Nishiki opening up that question, because my
guestion that -- as the discussion was progressing,
is there anyplace -- and I haven't and I've been
looking and looking on the various numbers. IS
there some place that limits the State to the
projects that are presented on the list, or does the
State have, you know, free -- free -- free play on
what they consider a, guote, State project, unquote?
Is there a list that's somewhere in this agreement
that states and thisg is the list of projects that

we're talking about?

RALPH ROSENBERG COURT REPORTERS, INC.
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And the reason I ask that guestion is, again,
dovetailing off of Mr. Hokama's question. It's
great that you're giving us money to do a joint
venture on this for the exploratory well, but what
happens is although we save the County taxpayer a
million dollars, we also prevent the County
Department of Water Supply from doing their job of
providing source or providing water to their
citizenry. You're cutting back -- in other words,
we're lessening our ability to provide water,
guarantee water to the public, our citizens.

So is there anyplace that ties you into a
list or -- this agreement, the way I read it,
doesn't tie you into a list and defines what a State

project is.

MR. HIRANO: At this time within the agreement I don't

believe it ties us into any list. I mean, I -- we
tried to put a listing together so that, you know,
the Council could have an idea of what type of
projects would -- we would be coming in to ask water
for, but like I said, you know, basically the water
credits are held with the Department of Water Supply
and any time that we would like to exercise our use
of those water credits, we would have to write in to

permission to the Water Supply and say here's a

RALPH ROSENBERG COURT REPORTERS, INC.
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project, you know, whether it be for a new school or
another State facility like a DAGS building or
something, and ask the Water Supply, you know, oh,
could we have -- could we utilize the credits for
this particular project? And the Water Supply
probably would have to say yea or nay as far as that
part goes.

We do the same thing with the Honolulu Board
of Water Supply. DAGS many times writes in --
because we try to keep track of the water credits

that we have with the Honolulu Board of Water

Supply. DAGS -- or, you know, on behalf of DOE
writes into my office. They ask for the water
credits. They show us the calculations. We then

transmit that over to the Honolulu Board of Water
Supply. They take a look at their credits schedule

and they say, oh, fine, yes, this --

18 COUNCILMEMBER KANE: 8o bottom line, Mr. Hirano, the Board

19

20

of Water -- excuse me, the Department of Water

Supply has the final say on allocating that water?

21 MR. HIRANO: Correct, correct.

22 COUNCILMEMBER KANE: And that you folks don't have the

23

24

25

authority or the power to come in and preempt us
from having that final authority? 1In other words,

saying you know what, we're coming in and we're
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taking the water. We paid the million. We're going
to come and take it.

MR. HIRANO: We're always going to work with the Water
Supply Department.

COUNCILMEMBER KANE: The other question I have, Mr. Chair,
is Number 15 talks about the State and the
Department of Water Supply are authorized to enter
into this agreement. Number 16, it talks about this
agreement may not be altered, amended, or modified
except by an agreement entered into in writing and
signed by both parties of this agreement. So maybe
Mr. Kushi can assist me with this one. So once we
as a Council body officially act on this bill
allowing -- authorizing the Mayor to execute the
agreement, would the Council ultimately be out of
any amended or modifications or altercations, or can
we have language -- and obviously subject to the
approval of the, you know, DLNR and Mr. Hirano here,
but us incorporating language here that if there's
any, based on Number 15, altercations, amendments,
or modifications, that the Council be brought into
the loop on those changes?

MR. KUSHI: Yeah, Mr. Chair, Member Kane, this -- this
ordinance is brought to you by virtue of Chapter

2.20 of your Maui County Code, which requires any

RALPH ROSENBERG COURT REPORTERS, INC.
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intergovernmental agreements to come before you for
approval. I'm just reciting 2.20.020, which says
unless authorized by ordinance, the Mayor shall not
entertain any intergovernmental agreement or any
amendment thereto which places a financial burden.
So that being the language, I would say once this
thing is entered into, if there's any amendments, I

would think we'd have to come back.

COUNCILMEMBER KANE: Okay, so --

10 MR. KUSHI: But I may not be here when that happens.

11 COUNCILMEMBER KANE: Yeah, so just to clarify, so based on

12

13

14

15

16

17

18

10

20

21

22

23

24

25

that -- that chapter or that code item, Number 16,
for the altercation, amendments, or modifications,
any type of change based on Number 16 has to come
before the Council. Because in this agreement it
only shows the authorized persons or entities to
enter into the agreement is the State and the
Department of Water Supply. It's not listing us as
a Council as far as -- because based on what it's
saying, it's saying that the Director basically who
directs the Water Supply -- Department of Water
Supply, the Director, whoever that person is, and
the State person, whoever's authorized, can sign off
on any amendments. And you're saying that what's in

the code prevents that from occurring unless prior
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to approval of this body that they can go ahead and
enter on the County's side. The Director cannot
move forward unless he gets approval from this body.

MR. KUSHI: Yes, and for clarification --

COUNCILMEMBER KANE: Thank you.

MR. KUSHI: -- I believe we had the Mayor sign off on this
one.

COUNCILMEMBER KANE: So the Mayor would be acting on
behalf of the Department of Water Supply in this
case?

MR. KUSHI: On behalf of the County.

COUNCILMEMBER KANE: Yeah, and again, I'm stating -- I'm
just reading from the agreement. And the agreement
is not saying the County of Maui. The agreement is
saying the authorized persons -- or authorized
entities are the State and the Department of Water
Supply, not the Mayor.

MR. KUSHI: We --

COUNCILMEMBER KANE: Unless it -- unless it points out
that the County.

MR. KUSHI: Well, the intent of this agreement is between
the State, whoever it may be, the board or the
Department, and the County of Maui through the --
for the benefit of its Department of Water Supply.

And the reason Chapter 2.20 comes in is that the

RALPH ROSENBERG COURT REPORTERS, INC.
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Mayor will sign all agreements -- financial
agreements with other governmental entities.
COUNCILMEMBER KANE: Yeah, and I'm sorxry, I'm not -- I'm
not drawing that same conclusion, because the draft
intergovernmental agreement between -- and this is
what it reads, what we have in our binders, between

the State of Hawaii and the County of Mauil
Department of Water Supply. It's not saying the
County of Maui on behalf of or anything. It's
specifically the Department of Water Supply of the
County of Maui. And so that seems to give the
authority directly to the Director of that
Department, not the Mayor. And it's not -- you
know, I'm just trying to provide clarity. Who's the
authorized person in this case to sign off on any
type of amendments, altercations, or modifications?

MR. KUSHI: Okay. Mr. Chair, Member Kane, the agreement
can be amended just to satisfy your concerns. The
clarity should be the County of Maui. The
Department of Water Supply Director does not sign
these things.

COUNCILMEMBER KANE: Okay. Is there an objection,
Mr. Hirano, with having some adjustments made in the
language of the intergovernmental agreement that --

a0 it's consistent with what we have stated in our

RALPH ROSENBERG COURT REPORTERS, INC.

fana) 24 ..727N0nanN



WR 6/2/04 114

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

County Code?

MR. HIRANO: No, I don't think there would be any problems
with that.

COUNCILMEMBER KANE: Okay. Mr. Chair.

MS. KAWASAKI: Mr. Chair.

COUNCILMEMBER KANE: I'm sorry, if your Staff can comment,
please.

CHAIR MATEO: Go ahead, Richelle.

MS. KAWASAKI: Mr. Chair, I'd just like to note that the
intergovernmental agreement attached to the
ordinance that was passed on first reading is a
draft intergovernmental agreement, and so it's Jjust
providing the Council with a sample of what could be
passed. That language that Councilmember Kane has
indicated could be put into the final agreement
before it's executed, but it's not necessary to
change that for purposes of passing the ordinance.

COUNCILMEMBER KANE: ©No, and, Mr. Chair, thank you, I
appreciate that, and I think the intent is that what
we pass out i1s with the intent of making the
language consistent with the code and consistent
with what the intent of this body is. And if our
code ig stating that whoever are the authorized
persons to sign, then the agreement should reflect

as such. And so, you know, although it's a draft
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that we're looking at, obviously the final one when

we move to second and final, I'm hoping -- or maybe

staff can clarify, are we going to be looking at the
final -- the final draft of the agreement at second

and final reading or are we going to be looking at a
draft that's going to be worked on after the fact

to -- to reflect the intent of the Committee's work?

CHAIR MATEO: Staff.

MS. KAWASAKI: Mr. Chair, I believe -- my understanding is
that what you would be passing out is the ordinance.
The draft agreement that's attached to that
ordinance is simply an exhibit, and as I indicated,
it would be like an illustration of what the intent
is, but because it's only in draft form, it's not
executed until after that ordinance is passed, and
therefore, they can make changes even after the
ordinance is passed.

COUNCILMEMBER KANE: Okay.

MS. KAWASAKI: So you're not having the actual agreement
executed at the time of the passage of the
ordinance.

COUNCILMEMBER KANE: So what would be the most appropriate
way -- and this is kind of following up on Member
Nishiki's comment. What would be the most

appropriate way for us to have reflected in the
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ordinance, since the draft is only an attachment and
not what we're voting on, but making sure that what
this Committee's work is -- the reflection of the
Committee's work is reflected in the draft -- or,
excuse me, in the ordinance at second and final
reading to make sure that our understanding of what
we're passing is based on the discussion and what
this body feels is necessary to -- to agree to

supporting this?

CHAIR MATEO: Thank you. Mr. Kushi.

MR. KUSHI: Yes, Mr. Chair, Member Kane, I'm looking at

your Maui County Code 2.20.030, which is entitled
Transmittal to Council, and the way it's worded, I
wasn't around when this thing passed, but it says
within seven days of entering into any
intergovernmental agreement the Mayor shall transmit
to the Council all applications and/or amendments
thereto, vyadda, vadda, yadda. So I think it
envisioned the previous section that by ordinance
you approve, you authorize, you're getting into it.
Then within seven days after it gets into it, then

you transmit it to this body.

COUNCILMEMBER KANE: Okay.

MR. KUSHI: At that point in time if it's not the same

animal that was passed out that you thought, I would
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imagine you'd do something else.

COUNCILMEMBER KANE: Okay. So let's explore what you just
ended with. If we pass this ordinance allowing the
Mayor to execute the agreement and all of the
necessary documents relating to the agreement, the
agreement gets executed, and say it's different from
what we've discussed here today, and then it gets
forwarded to us within seven days after it's been
executed, what authority does the Council have to --
to put a halt or put a stop to the executed
agreement 1if we've already authorized the Mayor to
move forward with it?

MR. KUSHI: Either -- Council Services would have to look
at this. Either pass a resolution requesting that
the agreement be nullified or pass another ordinance
of some sort nullifying the previous ordinance that
you did or -- or delete funding from the project.

COUNCILMEMBER KANE: Okay.

MR. KUSHI: I mean, you've got all kinds of ways to -- to
remedy the situation.

COUNCILMEMBER KANE: Delete funding from the project.

Okay, that's just one of the options that you're

listing.
MR. HIRANO: Is there an option where -- yeah, I'm not
sure how the County process works. Is --

RALPH ROSENBERG COURT REPORTERS, INC.
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Councilmember Kane, are you looking for us to maybe
make some refinements, you know, to this and call it
a final draft to be attached for your second and

final reading is -- or -- would that be helpful?

5 COUNCILMEMBER KANE: I think, Mr. Chairman, I think we'wve

w

CHAIR

already been informed by your Committee Staff that
we're not voting on the attachment.

MATEO: Just the ordinance.

) COUNCILMEMBER KANE: So no matter what's there in front of
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us, once the -- once we as a body move forward with
the bill authorizing the Mayor to move forward, they
could write up something -- I mean hypothetically
they could write up something completely different
than thisg and then we would have to go through our
process, and, you know, Mr. Kushi listed a few of
the options that we have to -- if we weren't in
agreement to what came down, you know, we have our
options there.

You know, and my questions are not to
question -- are not to imply that there's a distrust
or anything like that. The reason we're here is to
discuss these things so that we're aware of all --
you know, everything's on the table, and we want to
make sure that because we're accepting a million

dollars application of credits, you know, for me, I
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think the points that Mr. Hokama have brought
forward bring it home, that there's going to be less
to go around. I mean, yeah, the greater good of
schools and thingsg, Mr. Hirano made his points, and
obviously, you know, that's true, but we've also
been told that there is no list, really. There is
no list of State projects. So, you know, coming up
with Mr. Nisghiki's concern about can this be
transferred from the State to some private
development that we may not even be in support of,
but unfortunately we don't have the say.

So that's why I'm asking these questions so
we can understand the parameters. And Mr. Kushi's
helped us with what's there in the code, that, you
know, obviously our forefathers had some foresight
and were able to figure out some of these ways that
we can work through these. But for sake of
discussion, it's important for me to understand what
we're approving, what authority are we giving, where
the money's going to go, how is it going to be used,
and, you know, what is the potential impacts or
unintended consequences, as we found out from
previous actions that this body has supported, and
will continue probably, you know, it will happen,

but anyway, it helps me to be able to move forward
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with whether I can support or not the final -- the

final recommendation, Chair. Thank you.

CHAIR MATEO: Thank you, Mr. Kane. Members, any

additional questions? Mr. Nishiki.

COUNCILMEMBER NISHIKI: Yeah, I got a question for Staff.

You know, what you mention was that the ordinance is
what is going to be the final document, but despite
that the intergovernmental agreement that we have
before us may not be perfect, is that also going to
be attached to the ordinance? Because that's the
blood and guts of this ordinance, should we need to
go back and look at what was discussed and what we
use to make a determination on whether we pass this
bill or not. So is that intergovernmental draft
agreement going to be made part of this bill or part

of the --

KAWASAKI: Yes, it will be attached to the bill.

However, that is not the ordinance itself, so that's

not becoming the law.

COUNCILMEMBER NISHIKI: Right. But it will be attached to

the bill?

MS. KAWASAKI: Yes.
COUNCILMEMBER NISHIKI: Okay, thank vyou.

CHAIR MATEO: Members, any more -- any additional

questiong? No? I failed to recognize the document
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that Mr. -- Mr. Tengan provided the members, and
this is the map, the one-page map that you had.

Mr. Tengan, did you want to comment on the map that
you submitted?

MR. TENGAN: Mr. Chair, the primary purpose for this map
igs to show the location of the well and to show that
it's north of the Makamakaole Gulch.

CHAIR MATEO: Okay. Thank you, Mr. Tengan.

Members, any additional questions for both
Mr. Hirano and Mr. Tengan?

COUNCILMEMBER MOLINA: Recommendation.

CHAIR MATEO: Seeing none. Members, it would be the
Chair's recommendation to move this on to the
Council to recommend passage of the ordinance on
second and final reading, and as well as a filing of
the communication.

COUNCILMEMBER JOHNSON: So moved.

COUNCILMEMBER MOLINA: Second.

CHAIR MATEO: It's been moved by Member Johnson, seconded
by Member Molina. All those in favor, signify by
gsaying "aye."

COUNCIL MEMBERS VOICED AYE.

CHAIR MATEO: Opposed?

RALPH ROSENBERG COURT REPORTERS, INC.
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VOTE: AYES: Councilmembers Hokama, Johnson, Kane,
Molina, Nishiki, Pontanilla, and Chair
Mateo.
NOES: None.
EXC.: Councilmember Carroll and Vice-Chair
Tavares.
ABSENT : None.
ABSTAIN: None.
MOTION CARRIED.
ACTION: SECOND AND FINAL READING of Bill No. 39

CHAIR

(2004), and FILING of communication.
MATEO: Thank you. Members, any -- any
announcements? Hearing none.

Mr. Hirano, thank you very much for taking
the time to come over and visit and provide clarity
to some of our questions.

Members, thank you for a very long -- long
morning and afternoon. This meeting is adjourned.

(Gavel) .

ADJOURN: 12:29 p.m.
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